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A word on our material:

This publication is the product of a collaborative effort and we are grateful for the contributions from
lawyers all over the world. While we are proud of the breadth of experience and analysis reflected in this
publication, we take care to caution the reader to understand there are limitations on how this information
should be viewed. It should not be viewed as legal advice, and no reliance should be placed on the
views, charts, or statements presented in this publication. Information contained in this publication is
general and concerns complex and rapidly developing areas related to legal practice. It is not intended to
constitute legal advice by, or to create a lawyer-client relationship between any person and Brown
Rudnick LLP and/or any of the contributing law firms and their respective lawyers, each of whom
expressly disclaim any such interpretation. The information contained in this publication was received
and finalised in March through June 2019 and no responsibility or liability is accepted for any acts or
omissions contained herein, and there is no obligation to update such material based on any events
occurring prior to or after the information was received.

Specific legal advice should always be sought from experienced local advisers. Specific legal advice
depends on the facts of each situation and may vary from situation to situation. This publication does not
contain any legal advice.

The views expressed herein reflect solely the views of the authors and do not represent the views of
Brown Rudnick LLP, the other law firms providing material, or the parties represented by the authors,
Brown Rudnick LLP or such other law firms.

We hope you enjoy the opportunity to become familiar with this material and we welcome your questions
and feedback.
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Christian Toms — Brown Rudnick LLP

Just as economies and
businesses have to adapt
and evolve in order to
keep pace with the
changing world, so too
does the practice of law.

Whereas litigation and related disputes work was once

regarded by those forced into its sometimes
unforgiving arena purely as a ’distressed’ purchase,
and an unwelcome even if necessary drain on
resources, in some quarters it is increasingly being
looked at in a quite different way. A claim (or indeed
an order/judgment) can have its own intrinsic,
measurable value, and so properly can be regarded
and treated as an asset - something which in turn can
be bought, sold and financed.

The growing Third Party Funding market is at the
forefront of a move towards commoditising the
resolution of disputes and the enforcement of
judgments. However, while the concept and practice
of “litigation/arbitration funding” has been around for
longer than many may realise, the commercial
businesses that have emerged in this area still
constitute a relatively young market, and one that is
yet to make inroads in all jurisdictions. One driver of
growth has been the push to ensure that a party
should not inevitably be barred from pursuing an
entitlement merely by reason of their own
impecuniosity; the argument is that this risks an
imbalance between parties’ ability to seek justice
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purely based on the availability of resources.

That said, the key characteristics of a Third Party
Funding arrangement are often what pose the biggest
hurdle to acceptance of such arrangements i.e. (i) the
provision of financial support to one party involved in a
dispute (call them Party A), with such financial support
coming from a third party totally unconnected to
anyone actually interested in the dispute (let’s call the
funder Party C); and (ii) in return for Party C’s provision
of financial support it is agreed, but only upon a
successful outcome for Party A, that the third party
funder (Party C) will be repaid its investment together
with a percentage (in some cases up to 40-50%) of any
settlement amount or damages award the successful
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